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Statement of Questions Presented 
Did the Court err in failing sua sponte to declare a mistrial when counsel 


for the defendant in a two-count narcotics violation case, while introducing 


himself to the jury at the time of the voir dire examiaation, stated "I am 


court-assigned attorney for the defendant?" 

Did the Court err in admitting the narcotics allegedly found in the de- 
fendant's possession into evidence? 

Did the Court erriin excluding the appellant's exculpatory statement at the 
time of the occurrence? 

Did the Court err in failing to grant defendant's motion for a judgment 

of acquital on both counts? 

Did the Court err/in failing to direct, gua sponte, a judgment of acquital 
on both counts? 

Did the Court err in ruling that the defendant’s arrest was valid as a 
matter of law? 

Did the Court err)in failing to submit to the jury, on appropriate instruc- 
tions, the question of the propriety of the defendant's arrest? 

Are the provisions of 26 U.S.C. 4704(a) and 21 U.S.C. 174 uncon- 
stitutional as applied to the facts of this case? 

Did the Court err’ in imposing two overlapping and not equal sentences on 


two offenses predicated on the same set of facts? 
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Jurisdictional Statement 


The appellant was charged in criminal case 873-66 in the United 


States District Court for the District of Columbia in a two-coust indictment al- 


leging violation of 26 U.S.C. 4704 (a), 68 Stat. 1004, possession of a narcotic 
drug, and 21 U.S.C. 174, 70 Stat. 57, facilitation of concealment and sale of 
narcotic drug, knowing same to have been imported contrary to law. The case 
was tried to a Jury before Gasch, Judge of the District Court on February 20, 
21, 1967. The appellant noted his appeal. This Court has Jurisdiction under 
Section 11-3217 of the District of Columbia Code, 1967 edition, 77 Stat. 479. 
This Court allowed the appellant to appeal without prepayment of costs and Al. 
Philip Kane was appointed by this Court to represent the appellant in comnection 
with his appeal. 


Appellant's Statement of Case 
(References.to Tr 253, 254, 43, 220) 


On the afternoon of June 10, 1966, appellant was standing in front 

_ of 1226 U Street, Northwest, waiting for his wife who was visiting in the neigh- 
borhood, There were a number of other people nearby, The point at which the 
appellant was standing was between one and one-half and three feet from the 
curb. He heard someone say “Hey you with the glasses, come here." Upon 
looking around he saw two white men seated in a double-parked car. One of the 

| 

men said "Hey you come here." Appellant looked around and saw that he was 
the only one with glasses on. The man who had hailed him came out of the car. 
The appellant stated “It looked like he was running to me, it was a fast walk, 


and he came to me and he says ‘You are under arrest.'" Appellant asked what 


he was being arrested for. The man stated “for violation of the Harrison Narcotics 
Act." Another man then came up behind the appellant and said "he had it,’ where- 
upon they put the appellant against an automobile and searched him. Appellant did 


not possess narcotics and did not see the alleged narcotics until he saw them in Court. 


Appellant was unknown to the police officers at the time of the arrest. 
They had never seen him before 2nd they had no infozmction that would cause him 


to be a suspect in connection with narcocvics metters. 


Statutes Involved 


26 U.S.C. 4704 (2) 


(a) General requirement. -- It shall be unlawful for any per- 
son to purchase, sell, dispense, or distribute narcotic drugs except 
in the original stamped package or from the original stamped 
package; and the absence of appropriate taxpaid stamps from nar- 
cotic drugs shall be prima facie evidence of a violation of this sub- 
section by the person in whose possession the same mey be found, 

(Aug. 16, 1954, 9:45 a.m., E.D.T., c. 786, 68A Stat. 

550, amended Aug. 31, i954, c. 1147, $8, 68 Stat. 1004.) 


21 U.S.C. $174. Same; penalty evidence 


Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under its 
control or jurisdiction, contrary to law, or receives, conceals, 
buys, selis, or in any manner facilitates the transporation, con- 
cealment, or sale of any sich narcotic drvg after being imported 
or brought in, knowing the seme to have been imported or brought 
into the United States contrary to law, or conspires to commit any 
of such acts in violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty years and, in 
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addition, may be fined not more than $20,000. For a second or sub- 
sequent offense (as determined under section 7237(c) of the Internal 
Revenue Code of 1954), the offender shall be imprisoned not less than 
ten or more than forty years and, in addition, may be fined ett more 
than $20,000 

Whenever on trial for a violation of this section the defendant 
is shown to have or to have had possession of the narcotic drug, such 
possession shall be deemed sufficient evidence to authorize convic- 
tion unless the defendant explains the possession to the satisfaction 
of the jury. 

For provision relating to sentencing, probation, oe |, see 
section 7237(d) of the Internal Revenue Code of 1954. Feb. 9, 1999, 
c. 100, §$ 2(c), (£), 35 Stat. 614; Jan. 17, 1914, c. 9, 38 Stat, 275; 
May 26, 1922, c. 202, 8 1, 42 Stat. 596; June 7, 1924, c. 352, 43 
Stat. 657; Nov. 2, 1951, c. 666, $81, 4(1), 65 Stat. 767; Joly 18, 
1956, c. 629, Title I, § 105, 70 Stat. 570. 


District of Columbia Code 


§ 33-402. Acts declared unlawful. 
| 

(a) It shall be unlawful for any person to manufacture, 
possess, have under his control, sell, prescribe, administer, dis- 
pense, or compound any narcotic drug, except as SEES in this 
chapter. 

(b) Arrests without a warrant, and searches of the person 
and seizures pursuant thereto, may be made for a violation of sub- 
section (a) hereof by police officers, as in the case of a felony, 
upon probable cause that the person arrested is violating such sub- 
section at the time of his arrest. 

(c) No evidence discovered in the course of any such arrest, 
search, or seizure authorized by subsection (b) hereof, shall be 
admissible in any criminal proceeding against the person arrested 
unless at the time of such arrest he was violating the provisions of 
this section. (June 20, 1938, 52 Stat. 787, ch. 532, § 2; July 24, 
1956, 70 Stat. 618, ch. 676, title I, § 301 (b).) 


| 
Statement of Points 


1. The trial attorney for the appellant in introducing himself to 
the jury at the time of the voir dire examination described himself as the 


“court-assigned attorney for the defendant." This was so highly prejudicial 
| 


that the Court should forthwith have declared a mistrial. 
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2. The Court erred in admitting into evidence the narcotics al- 
legedly found in the appellant's possession because appejlant had been illegally 
arrested before the narcotics were disclosed or discovered. 

3. The Court excluded an exculpatory statement spontaneously 
made at the time of the arrest on the mistaken apprehension that since the 
Miranda decision excluded civilian post-arrest inculpatory statements it also 
required exclusion of exculpatory statements. 

¢ 

4. There was no credible evidence of the appellant's possession 
of narcotics at the conclusion of the Government's casey the arrest, search and 
seizure all having been illegal and the testimony of the arresting officers being 
self-contradictory, and a directed verdict of acquital should have been granted, 

5. The appellant's testimony, when viewed in the light of the 
physical facts confirmed the fact that the arrest preceded the alleged disclo- 
sure of the narcotics and the fact that the officers had not been truthful; thus a 
directed verdict would have been proper at the conclusion of all the evidence. 
The trial court's failure to grant such a directed verdict is a clear error not 


e 
> 


assigned. 


t 
6. The Court disregarded completely the obvious leck of truth in 


the officers’ testimony and the sharp conflict between the testimony of the police 
officers and that of the defendant in ruling and in adhering to the ruling that the 
arrest was valid as a matter of law. 

7. The Court erred in failing to submit to the jury, on appropriate 


instructions, the question as to when the arrest occurred with specific reference 


v 


a | 
to the question whether the arrest precfded or followed the disclosure of the 


narcotics. 
8. As applied to the facts of this case the provisions of 26 U.S.C, 
4704 (a) and 21 U.S.C. 174 are unconstitutional because they offend against com- 
| 


mon right and reason, and require or permit inferences that are not reasonably 


based on the testimony or the facts of the occurrence. 


9. The appellant, by being sentenced twice for the same offense, 
has been deprived of equal protection of the laws and of the preces of law. Un- 
equal sentences for the same offense are grossly improper. The appellant is 
still liable for a third prosecution and punishment under a District of Columbia 


| 
statute on the same facts. This creates an eminently unfair situation. 


Summary of Argument 


| 
| 

1. The defendant could not help being prejudiced by his counsel's 
| 


introducing himself to the jury thus: "I am court-assigned attorney for the de- 
fendant." A substantial segment of the population is not in ane with the 
Government's apparent support of crime and criminals. With special reference 
to the drug traffic, a substantial portion of the populace feels that the Government 
should not subsidize dope pushers. They further feel that dope pushers should be 
affluent enough to obtain their own counsel, The jury are likely to think that 
court-assinged attorneys are inferior in ability and are likely to tek interest 
in their client's case. Compare the mention of insurance in negligence cases. 

2. The defendant (appellant) was arrested without probebte cause 


and the narcotics allegedly found near him (if found there at all) were the product 
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of unlawful search and seizure. Consequently the narcotics should not have been 


admitted into evidence. 

3. The Court excluded from the evidence an exculpatory statement 
made by the appellant at the time of the occurrence. This action was based upon 
a misconception of the decision of the Supreme Court of the United States in 
Miranda v. Arizona, 384 U.S. 436, 16 L. ed (694). 

4, Since there was no evidence against the appellant which had not 
been obtained as a result of the illegal arrest, search and seuzure, the Court 
should have granted his counsel's motion for a judgement of acquital on both 
counts at the conclusion of the Government's case. : 

5. The officers testified that they did not know the appellant on 
June 10, 1966, had no reason to suspect him of narcotics violations and had merely 
stopped their car because they saw two known narcotics violators and a shopping 
bag on the sidewalk near the appellant. They had absolutely no reason to accost, 
interrogate, detain, jarrest or search the appellant, The officers testified that 
there were twelve or more people on the sidewalk near the appellant, at least 
two of whom were known to them. According to all the testimony the entire matter 
transpired in the matter of a minute or less. The officers claimed that the ap- 
pellant dropped 2 packet which was picked up by one of them. Officer Norman 
was asked (Tr 20) 

Q. "Were there any persons nearby when the defendent 

dropped them? 
A. No. Pave 
Q. Aside from yourself and Dective Pare, that is? 


A. No, Sir. Pay — 
Q. Detective Rane is here in court today, is that correct? 


A. Yes, sir." 


Officer Paul's testimony on this point was: (Tr 208) 


Q. "Were there any other persons, aside from you | 
Detective Norman, near the defendant when he dropped 
that package to the ground? | 


A. No, sir, there was no one else in that immediate area." 
| 
The falsity of the officers’ statements is apparent from the testimony 


of officer Paul (Tr 31) which establishes that after the arrest the bystanders were 
| 
still present; | 
Q. “You said you didn't know who that shopping bag belonged 
to. I presume you made no inquiry about it, is that 
correct? 
A. No, sir. We asked the group that were standing in that 
vicinity who it belonged to. Nobody claimed it, |so we 
seized it and sent it to the Property Clerk. 


The officers were not telling the truth either when they said there 


were twelve people there (two of whom they knew) or when they said: “There was 
no one else in that immediate area." As a matter of fact since the sidewalk is 

less than ten feet wide (and not 15) as testified to by one officer ae 27) the area 
Must have been crowded. i 
This inconsistency and incongruity in the testimony of the officers 


| 
should in itself have established as a matter of law a reasonable doubt of de- 


endant's guilt, | 


| 
There were also inherent improbabilities in the testimony of the 


officers as to how they accosted and arrested the appellant. 


6. The Court erred in ruling that the defendant's arrest was valid 


| 
is a matter of law (a) because the testimony of the Government's witnesses was 
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inherently incredible and (b) there was a sharp conflict between the testimony of 


the policemen and the testimony of the appellant as to the circumstances surround- 


ing his arrest. This presented an issue of fact or at least a mixed issue of fact 


and law. 

7. Since the issue of the time and circumstances of the arrest 
and the question whether the arrest preceded the search (and was thus legal) or 
followed the search (and was thus illegal) were questions for the jury and not for 
the Court. Or, putting this same idea in other language, since there was no pos- 
sible cause for arrest on a prior crime the question whether the officers arrested 
for a felony committed in their presence turned on the question whether the arrest 
preceded or followed disclosure of the narcotics. The probabilities favored the 
truth of appellant’s testimony rather than that of the Government's witnesses. 

The Court's error was predicated upon a misconception of the use and need of 
jury instructions in a felony-murder case. 

8. The statutes under which the appellant was indicted and con- 
victed, namely 26 U.S.C. 4704(a) and 21 U.S.C. 174, have frequently been held 
to be constitutional. As applied to the facts of this case, however, the presump- 
tions and inferences permitted by the statutes offend against common right and 
reason. The presumptions and inferences should not therefore be drawn or relied 
upon by the Court. 

9. The single fact element, namely, that the applicant allegedly 
dropped to the sidewalk, in the presence of two plainclothes police officers, a 


packet containing heroin, has been made the basis for indictment and conviction 
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on two serious federal offenses. On the first count appellant received a sentence of 20 


months to five years; on the second a sentence of 5 years; the sentences to run con- 
| 


currently. This does not make sense. At most the appellant performed an illegal 
| 


act. Not only is heconvicted of two separate offenses (by building hypothesis upon 
hypothesis) but he is given two separate punishments of unequal duration. If the 
sentence on the first count is just how can it be said that the second longer sentence is 
also just? How can there be two sentences of unequal length for the same factual offense 
against the same Government? Furthermore the appellant is still liable to indictment 
and punishment for a violation of Section 33-402 of the District of Columbia Code 1967 
edition based on the same factual occurrence. This is a merciless multiplication of 


prosecution and punishment which cannot be shrugged off with complacency. 


Argument 
Point 1. The Court should have declared a mistrial w 


attorney introduced himself to the prospective jurors as the Court-assigned attorney 

for the appellant. (Tr 6) | 
At the time of the voir dire examination of the prospective jurors and 

after the Government counsel had interrogated the panel members the attorney for the 

| 

appellant made the following statement: 

“Ladies and gentlemen of the jury panel; I have been in- 

troduced to you briefly. My name is J. Richard Earle. Iam 

court-assigned attorney for the defendant. 


As Mr. Glanzer has explained, this defendant is charged with 
violation of the narcotics laws." 
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Present counsel urges the view upon this Court that, at that moment, 
the trial court should have declared a mistrial. The jury in a criminal case has 
no more right to know that an attorney is court-assigned than a civil jury has to 
know that the defendant is represented by counsel for the insurance company. 

Brooke v. Croson, 61 App. D.C., 159, 58 F(2) 885 (1932) 

Paxson v. Davis, 62 App. D.C.. 146, 65 F(2) 492 (1933) 

Radinsky v. Ellis, 83 U.S. App. D.C. 172, 167 F(2) 745 (1948) 

It may be distinctly prejudicial for a jury to know that a defendant 
has a court-assigned attorney and this may be especially true in a narcotics case. 
Most citizens have a revulsion towards the narcotics trade and to anyone who en- 
gages in it. 

Many citizens, who do not understand the nuances of Supreme Court 
decisions, do not believe that the Government of the United States should be 
furnishing free legal services to persons engaged in the invidious narcotics busi- 
ness. The defendant was charged not only with possession but also with facilitation 
which in laymen'’s language would be “dope-pushing."" They believe that dope- 
pushing is a predatory and profitable business and that dope-pushers should fur- 


nish their own lawyers. 


Furthermore most laymen do not understand that sometimes attorneyg 


of high caliber are appointed by the Court to represent defendants. They read the 


newspapers and believe from the headlines that they read (especially regarding the 
Court of General Sessions) that only drunks, stumble-bums, dishonest and slip- 
shod practitioners are appointed to represent indigent defendants. 

The lay public does not know of the tremendous service rendered 


by the bar in this respect. They are likely to think that, if an attorney in private 
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practice accepts court appointments, he does not have a practice of his own on 
which to support himself, that he is not a busy lawyer; and they are likely not 
to respect him or rely on him as they would on a known, busy or prosperous 


lawyer. 


The lay public, including the jury panel, are likely to think that 
only the less competent attorneys accept Court appointments. They are also 
likely to assume that the court-appointed attorney will not use thd same diligence, 
care and astuteness that a retained attorney would use for his clients. 

The jury panel may also infer that the defendant does not have 
much of a case, for if he had a good defense he or his family or friends would 
provide him with a retained lawyer. They may think that the Court is “just going 
through the motions" of a trial when the attorney is court-assigned. 

The courts have persisted in adhering to the anachronism that the 
plaintiff in a civil case cannot bring out before the jury the fact eller a defendant 
is insured, 

Whet sense is there in p=otecting the interests of ai insurance com- 
pany (whose only intcrest is money) with such sedulous care while not protecting 
the interests of defendants (whose liberty is at stake)? 


Present counsel is of the view that if, contrary to his oath and moral 
| 


duty, he desired to see a client convicted, he would introduce himself to the jury 
| 


as a court-assigned attorney. What other attorneys may do or have done in the 
past is immaterial. Counsel is not aware that this type of problem has heretofore 


been presented to this Court. He asks that the Court view the problem not through 
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the eyes of attorneys who have become inured to the inequities which exist in 
the daily trial of cases but with the eyes and mind of a juror who, having had no 
prior experience with the law, is making his first appearance as a member of the 
dramatis personae in a judicial proceeding. 

What is written above is not written in criticism of the trial attor- 
ney but in criticism of a practice which has the tendency to put a defendant at a 
disadvantage at the very outset of his trial and therefore has a tendency to deprive 


him of his presumption of innocence. 


Point 2. The Court should have excluded the alleged narcotics from 


(With respect to Point 2, appellant desires the Court to 
read the following pages of the reporter's transcript: 
Tr 16-44; 203-242; 253-254) 


The Court's error in admitting the alleged narcotics in evidence was 


a) an arrest made without probable cause; 

b) a subsequent seizure of the contraband; 

c) testimony of the plainclothesmen which was inherently incon- 
gruous and should have appeared to the Judge to be inherently 
incredible. 

The discussion under this Point 2 will, to a certain extent, underlie 

and support the other points made by appellant. The three bases for this discus- 


sion, stated above, will be considered seriatim. 


a) The appellant's arrest was made without probable cause. 
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Since Long v. Ansell, 63 App. D.C. 68, 69 F(2) 386 (1934) it has 


been the law of the District of Columbia 


“that the term arrest may be applied to any case where a 
person is taken into custody or restrained of his full liberty 
or where the detention of a person in custody is continued for 
even a short period of time (page 71, emphasis supplied) 


In Price v. United States, 119 A(2) 718 (Court of Appeals, D.C., 
1956) the Court said 


"The word ‘arrest’ has a well-defined meaning, ithe es- 
sence of which is a restriction of the right of locomotion 
or restraint of the person. " (page 719) 


It is fundamental that any restraint of a person's liberty is an 


arrest. People v. Esposito, 194 N.Y.S. 326, 332 (1934) 


"an arrest is ‘any police interference with freedom 
of locomotion." Note, Univ. of Pa. L.R. 1182, 1185 
(1952) 


In La Fave, Arrest, The Decision to Take a Suspect Into Custody 


(1965) it is stated: 


"The mere asking of questions by an officer without 
any restraint of the subject seems clearly lawful. How- 
ever, in many field interrogations, a suspect may ¢onclnde 
that he is presently under arrest or that his failure! to co- 
operate will result in restraint." 


A footnote to this paragraph is as follows: 


"Custody is 'an actual restraint of the person to be 
arrested’ which occurs at the moment an individual is 
no longer a free agent to do as he pleases......often 
this is not easy to determine as when an officer says 
to a pedestrain ‘Just a minute. I want to ask you afew 
questions.’ Were a civilian to ask such a question | 
there would certainly be no restraint but what on their 
face are merely words of request take on color from 
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the officer's uniform, badge, gun and demeanor." Foote, 

The Fourth Amendment; Obstacle or Necessity in the Law 

of Arrest. 51J. Crim. L. C & P.S. 402, 403 (1960) 

In Brown v. United States, 125 U.S. App. D.C. —_» 365 F(2) 976 
(1966) this Court indicated when the defendant had been detained on a traffic 
violation he was not free to go and was therefore plainly under arrest. 

The critical questions in this case are: 

1, When was the appellant arrested? 

2. At that moment was there probable cause for his arrest? 
because if the appellant was arrested before the officers allegedly saw the nar- 
cotics and there was at that moment no probable cause for his arrest, then the 
evidence was the product of an unlawful search and seizure. Henry v. United 
States, 361 U.S. 98, 4 L. ed (2) 134 (1959). 

Under the law of the District of Columbia an officer may arrest for a 
felony committed in his presence or upon reasonable grounds to believe that 2 
felony has been committed and that the arrestee is guilty of the felony. It is not 
necessary that the’ officers use physical force or that they even touch the arrestee, 

In Kelley v. United States, 111 U.S. App. D.C. 396, 298 F(2) 310 
(1961) this Court approved for the second time an instruction which it had previously 
found to be free from error in Coleman v. United States, 111 U.S. App. D.C. 


210, 295, F(2) SSS (1961): 


You are instructed that in order for there to be an 
arrest it is not necessary that there be an application of 
actual force or manual touching of the boay, or physical 
restraint which may be visible to the eye or a formal 
declaration of arrest. It is sufficient if the person 
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arrested understands that he is in the power of the 
arresting and submits in consequence. " Tealics in 
original (i,e., Coleman and in Kelley) 

In a dissenting opinion in Ellis v. United States, 105 U.S. App. D. 

C. 86, 89, 264 F(2) 372 (1959) Edgerton, J. said: 

"The defendant was arrested as soon as the police 
accosted him for he must have known that he was no| 
longer free to walk away." 
In the Kelley case the officers ordered a man against whom they had 

no reasonable ground of suspicion that he had committed a felony to leave a res- 
taurant and, upon his reaching the sidewalk, ordered him to disclose the contents 
of his pockets. The arrest and search were held to be illegal. In a footnote (page 

397) the Court quoted the following Supreme Court language: | 

| 

"It is the right of one placed under arrest to submit 
to custody * * * * Probable cause cannot be found from 
submission." United States v. Di Re, 332 U.S. 581, 
594, 595, 92 L. ed. 210 (1948) 
Mere suspicion based on a person's presence in a perticular vicinity 

does not constitute probable cause. United States v. Di Re, Supra Rios v. United 
| 

States, 364, U.S. 253; 4 L. ed.(2) 1688 (1960) 
There was a complete lack of probable cause at the time the officers 

stopped their car. They did not know the appellant. They had never seen him be- 

fore. He did not have a narcotics record. No crime had been reported to them. 

They were merely cruising in an area where there are both honest people (Tr 219) 


and dope peddlers. They saw a number of people (twelve) standing on a sidewalk 


| 
near a building. Among these was the appellant. Near him was/a shopping bag. 


BS») 
At this point there was not any evidence that a felony had been committe or was 
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being committed. Because of the combination of the facts that two of the bystan- 
ders were known to have narcotics records and that there was a shopping bag on 
the sidewalk (which apparently had no connection with any narcotics transaction) 
the officers double-parked their cruiser and got out, as they said, “to investigate." 
Obviously at this time there was no probable cause to arrest anyone. (Compare 
at this point Rios v. United States, 364 U.S. 253, 261) A threshold observation 
is that it is curious that, if Officer Paul should merely have intended "to investi- 
gate” this peaceful scene, he happened to have his badge in his hand (Tr 207) 

The officers testified that the appellant walked a few feet towards 
the curb. There is nothing illegal about that. They stated that he turned his 
back to the street and that he had his left hand behind his back. (Tr 17, 207). 
This was a legal act. y 

By their own testimony the two policemen converged upon him, 
from behind a parked automobile, one from the east and one from the west. A 
careful analysis of Officer Norman's testimony discloses that he must have been 
running or walking fast as the defendant himself later testified Officer Paul was. 
Up to this point the officers do not claim to have seen any purported narcotics 


or other criminal conduct. Obviously they then had no probable cause. 


A 
X, at that moment, with the two officers converging upon him, 


from the two ends of a parked automobile with Officer Paul holding his badge 
in his hand, was the appellant not deprived of his freedom of locomotion? Was 
he not deprived of his liberty? Had he not lost his freedom to go where he 
pleased? In truth and in fact the appellant had been arrested at that moment. 


And his arrest was without probable cause and therefore was illegal. 
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We now come to the remarkably incredible testimony of the officers. 
They say that the eppellant dropped a white package which he had been holding in 
his left hand behind his back; that Officer Norman who must have been the second 
officer to arrive on the sidewalk picked it up; and that thereupon Qfficer Paul who 
conveniently had his badge in his hand announced the appellant's arrest for violation 
of the narcotics laws. Upon being asked whether anyone else had been the appellant 
drop the package, Officer Norman answered in the negative (Tr 20) and Officer Paul, 
notwithstanding the testimony that there were twelve people standing m the same 
general vicinity (Tr 206) stated "There was no one else in that immediate area," 
Those other bystanders could not have been more than 10 or 15 feet away from 
the occurrence, Officer Paul then contradicted his own testimony. He was asked 


whether he had inquired about the shopping bag and he replied “We asked the group 


that was standing in the vicinity who it belonged to but nobody claimed it, so we 


seized it and sent it to the Property Clerk." (Tr 31) 
This being the condition of the evidence at the time of the Court's 


| 
ruling on the admissibility of the evidence, we must conclude that'if the packet 


were dropped after the arrest, it was inadmissible.Williams v. United States, 99 
U.S. App. D.C. 161, 237 F(2) 789 (1956); Rios v. United States, 364 U.S. 253; 
4L. ed (2) 1688 (1960), and th=t if it were dropped before the ree it was 
probably admissible on the basis that the arresting officers saw the narcotics 
fall from the possession of the appellant, Lee v. United States, 95 U.S. App. 
D.C., 156, 221 F(2) 29 (1954) | 
The trial Judge apparently did not perceive the gross defects in the 


testimony of the officers. He did however state: 
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"In the first place it was not entirely clear to the Court 
from hearing the testimony of Officer ad As yesterday as 
to when the arres: took place. That is made clear by the 
arresting officer, Detective Paul. On the basis of Detective 
Paul's testimony, it appears that the arrest took place after 
Government Exhibit 1, the heroin, was abandoned or dropped, 
on the street (Tr 232, 235) 


- The Court, in meking its ruling relied on 'Harvey, 90 
Appeals and Williams,’ whereas - I believe - it is in 237 
F(2) at'789. it seems to me there has been abandoning in 
line with the Doctrine of the Hester cese in 265 U.S. at 
page 57 - (quoting). (Tr 233) . 


The Court did not advert to and apparently, did not give consideration 


to the Rios case or other pertinent authority. f 


The Rios case presented facts similar in legal aspects to this case. 


4 
The facts as stated by the Court were: 


"At about ten o'clock on the night of February 18, 1957 
two Los Angeles police officers, dressed in plain clothes 
and riding in an unmarked car observed aptaxicab standing 
in a parking lot next to an apartment house at the corner of 
First and Flower Streets in Los Angeles. The neighborhood 
had a reputation for ‘rarcctics activity.’ The officers saw 
the petitioner look up and down the street, walk across the 
lot and get into the cab. Neither officer had ever before 
seen the petitioner, and neither of them had any idea of his 

identity. Except for the reputation of the neighborhood 
neither officer had received any information of any kind 

to suggest that someone might be engaged in criminal activity 
at that time and place. They were in possession of no arrest 
or search warrants. 


The taxicab Grove away, and the officers followed it in 
their car for a distance of about two miles through the city. 
At the intersection of First and State Street the cab stopped 
for a traffic light. The two officers alighted from their car 
and approached on foot to opposite sides of the cab. One of 
the officers identified himself as a policeman. In the next 
minute there occurred a rapid succession. of events. The 
cab door was opened; the petitioner dropped a recognizable 

package of narcotics to the floor of the vehicle; one of the 
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officers grabbed the petitioner as he alighted from the cab; 
the other officer retrieved the package; and the first officer 
drew his revolver." (364 U.S. 253, 255, 256) | 


There also the officers claimed that the petitioner had dropped the 


package before the door was opened. 
The Supreme Court indicated its view that, upon the facts, the 

arrest may have taken place when the two officers converged on the opposite sides 

of the standing taxicab. The Court said (at pages 261, 262) 

“If therefore the arrest occurred when the officers took 

their positions at the doors of the taxicab, then nothing that 


happened thereafter could make that arrest lawful, or justify 
a search as its incident." (Citing cases) 


The Court therefore returned the case to the lower ‘court for an evalu- 
ation of the facts relating to the arrest. 

The simple fact is that here the Court should have tuled that the 
arrest was complete when the officers converged upon the appellant in haste and 


from opposite directions and that the testimony of the officers regarding the drop- 


ping of the packet, and the fact that the dropping was not seen by anyone else was 


so incongruous and incredible that the testimony of the officers should have been 
completely rejected. The testimony certainly leaves a doubt in the mind of an 
impartial observer that there ever was a packet of dope dropped to the ground. 

If there was dope and if it was dropped, the evidence still does not 
warrant or require the inference that it was dropped before the arrest. Thus the 


question of abandoning is immaterial and irrelevant. 
| 


b) The seizure of the narcotics was ill 
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As stated in the Rios case if the arrest was an accomplished fact 
at the time of the disclosure nothing that happened thereafter could justify a 


search as an incident of the arrest. 


United States v. Di Re, 332 U.S. 581, 92 L. ed. 210 (1948) 
Johnson v. United States, 333 U.S. 10, 92 L. ed. 436 (1948) 
Miller v. United States, 357 U.S. 301, 2 L. ed.(2) 1332 (1958) 
Henry v. United States, 361 U.S. 98, 42L. ed. 134 (1959) 


The doctrine of “abandonment” is not applicable. An illegally 
arrested defendant who discards some item in his possession because he anti- 
cipates that he will be searched is held not to have abandoned the item. Since 
his action resulted from the unlawful action of the police, the fruit of the poison 
tree doctrine should prevent the Government from benefitting therefrom. 

See Williams v. United States, 99 U.S. App. D.C, 161, 

237 F(2) 789 (1956) where defendant discarded a cigar- 
ette package containing narcotics in the corridor of the 
police station after his illegal arrest. 

United States v. Festa, 192 F. Supp 160 (D.C. Mass. 1960) 
where defendant took envelopes from his pocket after his il- 
legal arrest and dropped them to the floor of the store in 
which he was arrested. 

If the discarding of the narcotics had any evidential value it would 
be that it tended to show that the arrestee had submitted or by the act of discarding 
was showing his submission to the arrest by the policemen. 

c) The testimony of the plainclothesmen was obviously untrue and 
ahould have been disregarded. 

The officers testified that there were twelve people 
near the building; that the sidewalk was 15 feet wide 


(actually it is ten); that the events that surrounded the 
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event took a minute or less; that when they picked up the 
alleged packet no one else saw them because there was 
no one else in the vicinity; and that they then inquired 
of the people standing by regarding the ownership of the 


shopping bag. 


Looking at the testimony of the officers thus baldly stated it should 
have been obvious that they were lying about the fact that no one else saw them pick 
up the package, there being no one else in the vicinity, because their testimony as 
to the moment before the alleged dropping and the moment after was that there was 
a group of twelve people there. Where were the two people the police said they 
knew? Where were the other ten? As a matter of fact the narrow sidewalk area 
must have been crowded and all of the bystanders would have seen the dropping and 
picking up of the packet. Is the real reason for failing to produce witnesses to this 


alleged fact simply that the dropping did not take place? 
omnibus should 
have been applied and the evidence rejected. Sing v. Cottone, 74 App. D.C. 374, 


123 F(2) 169 (1941) | 


Point 3. The Court erred in excluding the appellant's exculpatory 
| 


statement at the time of arrest. 


With respect to Point 3 the appellant desires the Court 
to read the following pages of the reporter's transcript 
(Tr 228-231) 


Counsel for the appellant attempted to elicit from a police officer a 


supposedly exculpatory statement made by the appellant at the time of his arrest. 
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Tho Court did not permit this on the thooxy that since the case of Miranda v. 
Arizona, Supra, excluded post-arrest confessions, it also prevented the admis- 
sion of exculpatory statements. No statement in the nature of an admission or 
confession had been given to the police in this case. The appellant had, however, 
apparently made a spontaneous declaration of innocence at the time of his arrest. 
It is utterly inconceivable that the Supreme Court intended to deprive the defendant 
of the evidential benefit of a spontaneous declaration of imocence. The statement 
did not result from interrogation. It was part of the res gestae, 

It is understandable that when a defendant makes a statement which 
is intended to be exculpatory it sometimes turns out, upon examination, to be in- 
culpatory. This is the type of statement against which the Supreme Court thought 
that defendants should be protected. (See 384 U.S. page 477; 162 L. ed.(2) 725) 

Points 4 and 5, The Court should have granted the appellant's 
motion for acquittal on both counts. 

With respect to Points 4 and 5 the appellant desires the 

Court to read the following pages of the reporter's 

transcript (Tr 232-242) 

The appellant made a motion for an acquittal at the conclusion of the 
Government's case but not at the conclusion of all the evidence. This Point there- 


fore must be considered (a) in the light of the evidence as it existed at the conclu- 


sion of the Government's case and (b) in the light of all’of the evidence. As to the 


latter situation, it is respectfully urged that the Court itself should have recognized 
that the Government had not proved a case against the appellant beyond a reasonable 


doubt and should have granted a judgment of acquital. 


-22- 

The entire case against the appellant turned on the admissibility of 
the narcotics evidence which has been discussed in Point 2, As|developed there, 
that admissibility depended upon the truthfulness of the officers|with regard to 
the circumstances of the arrest and alleged capture of the narcotics. 

Since, as developed in Point 2, the officers were obviously disin- 
genuous in their testimony, there was no credible evidence before the Court on 
which a conviction could be predicated. The testimony was such that the Court 
should not even have been certain that narcotics were found at the scene. At 
any event, since the taking of the narcotics followed in point of time the fact of 
the arrest, the narcotics were not properly admitted in evidence and thus the 
Government had not established a case at the conclusion of its case in chief. 
The appellant's motion for a judgment of acquittal should have heen granted at 
that time. 

When we add the appellant's testimony to that which existed at the 


time that his motion for judgment was denied, we find that his testimony further 


demonstrated the falsity of the Government's oral testimony and gave strong 


support to the conclusion that the arrest preceded the discovery of the narcotics. 
An analysis of the testimony of the officers shows that they left 

their cruiser double-parked to make a routine investigation. Officer Paul was 

in the process of leaving the car by the right-hand door when Officer Norman 

started to leave by the left, Paul proceeded directly to the sidewalk between 

two parked cars (the opening being opposite his door). Norman had to leave the 

car, walk around his car and at least part of a parked car (aineecisieconionits 


car was opposite the opening between two cars) before getting to the sidewalk. 
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‘Yet he was supposed to have gotten there in sufficient time, before Paul had 
taken any action against the appellant, to pick up a packet, advise Paul of its 
contents and then give Paul an opportunity to announce an arrest. 

The appellant testified (Tr 253) that “there was a whole lot of people 
standing on the sidewalk, " thus confirming the officers’ testimony in that respect 
and confirming the fact that the officers had not been truthful when they said 
that there was no one around to see the alleged dropping of the narcotics. His 
testimony was that the officer accosted him from the cruiser demanding that he 
come to the car; that for a second time the officer said "Hey you come here" 
(Tr 253) and when the appellant looked around “he (the officer) came out of the 
car and it looked like he was running to me, it was a fast walk and he comes to 
me and he says "You are under arrest." 

Thus the appellent states that the officer was making directly for 
him, in a speedy manner, rather than leaving the car for a routine investigation. 
It is clear from the haste shown by this officer and by the obvious haste displayed 
by Officer Norman in circling the two cars, that the officers, at the moment of 
leaving the car, had the intention of placing the appellant under arrest and that 


the appellant then and there understood that he was not free to leave the scene. 


Point 6. The Court erred in ruling that the appellant's arrest was 


valid as a matter of law. 


With respect to Point 6 the appellant wishes the Court 
to read the following pages of the reporter's transcript. 
(Tr 284) 
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The gist of the officers’ testimony was that they approached the appel- 
lant, that he then dropped the narcotics, that Officer Norman picked up the nar- 
cotics and told Officer Paul that they were narcotics and that then Officer Paul 
placed the appellant under arres<. 
On the other hand the appellant testified: 
"So he came out of the car and it looked like he was 
rumning to me, it was a fast walk, and he came to me and he 
he says 'You are under arrest’ and I say what for and he 
say for violation of the Harrison Narcotics Act and then 
some other oificer, the one that was - Officer Norman, I 
presume, he came up behind me and said, he has it, and 
that is when I -- they put me against this car and searched 
me." (Tr 253, 254) 
Thus the evidence presented a sharp conflict on the question whether 
the arrest preceded or followed the search or disclosure of the narcotics. In 
ruling that the arrest was valid as a matter of law the Court usurped the function 
ofthe jury. 


The rule is well stated in 5 Am, Jur.(2) Arrest, Par. 49: 


| 

“The question of probable cause for the arrest of a person 
suspected of a felony has been called a mixed question of law 
and fact. The general rule is that ix the facts are conceded 
or uncontradicted the question whether they show probable 
cause is one of law for the Court. If the facts are disputed, 
it is the Couxt's duty to instruct the jury as to what facts, 
if established, will constitute probable cause, and to submit 
to them only the question of those facts. And it is that 
the trial court's conclusion is treated on appeal as a review- 
able ruling on a question of law rather than with the 
finality accorded a finding of fact." 


| 
7. The Court erred in failing to submit to the jury, on appropriate 
| 


instructions, the question of the propriety of the arrest. 
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With respect to Point 7 the appellant wishes the Court to 

read the following p2ges of the reporter's transcript 

(Tr 275-285). 

The Court gave consideration to whether he should instruct the jury 
on the propriety of the arrest but decided cgainst doing so and concluded that the 
arrest was valid as a matier of law. Since as shown in Point 6 that conclusion 
was improper it follows as a corrolary that the Court should have given what he 
called a Coleman-type instruction (Tr 278). The Court was referring to the in- 
structions given by the trial court as reported verbatim in Coleman v. United 
States, 111 U.S. App. D.C. 210, 217-218, 295 F(2) 555 (1961) and are not re- 
peated here. 

In that case the question was whether the defendant could be properly 
convicted of felony-murder. One defense was that he had been arrested by one 
policeman for the commission of the felony end thus the felony act had been 
terminated before the defendant became involved in a scuffle with another 
policeman which resulted in the death of that policeman. Therefore the precise 
question that we have in this case was at issue in the Coleman case, namely, at 
what moment did the arrest occur. 


In this case the trial court recognized some similarity between the 


two cases but apparently attocked undue importance to the fact that the Coleman 


case involved felony-murder. The point of law was the same in both cases and 
the distinction which the Court made ‘vas not a valid one. There was in this case 
a sharp conflict between the testimony of the arresting officers and the testimony 


of the appellant as to when the arrest occurred and as to whether the arrest 
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preceded or followed the alleged disclosure of the narcotics. This matter should 
have been referred to the jury on "Coleman-type" instructions for the determin- 


ation of the precise moment at which the arrest had taken place. | 


iv 
Point 8. The provisions of 26 U.S.C. 4704(a) and 21\N.S.C. 174 are 


| 
unconstitutional as applied to the facts of this case. 


There are no transcript references on this Point. 
The constitutionality of the sections of the law with regard to pos- 
session and “facilitation” of narcotics has frequently been sustained, There are 


numerous cases on the points both in the Supreme Court and in this Court. It 
would be sheer superogation to cite them all. | 
Present counsel was admitted to the bar in 1931. This is his first 
case involving narcotics. He would not take a narcotics case on| 
this one only because he was assigned to it by the Court. 
Counsel firmly argues that, as applied to the facts of this case, the 
inferences and presumptions established under the pertinent statutes offend 
against common right and reason. | 
Here we have a young Negro, aged 27, with a wife and family, who 
is standing on a city street with a grovp of people. He has no record of ever 
having owned, possessed or sold narcotics. He is not shown to have been 
acquainted with the two dope-pushers whom the police recogaizel among the 
people on the sidewalk. If we conclude, as the jury did, that the appellant did 
have narcotics in his possession (which is at least doubtful) there is nothing in 


the evidence to suggest that he had ever before possessed narcotics. The 
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evidence does not establish whether he supposedly had the narcotics in his pocket 

or in his hand, If they were in his hand when did he acquire them? Had they just 

been placed in his hand by one of the known dope peddlers who, seeing the officers 

who knew them and fearing arrest, pushed them into the hand of a gullible bystander? 
On the basis of so flimsy a record, what does the law infer and presume? 


Under 26 U.S.C. 4704(a) it is made unlawful for any person “to purchase, 


sell dispense or distribute narcotic drugs except in the original stamped package 


or from the original stamped package and the absence of appropriate tax-paid 
Stamps from a package "shall be prima facie evidence of a violation of that sub- 
section by the person in whose possession the same may be found." In this case 
there was no factual precedentfor any legitimate inference of a purchase, a sale, 
a dispensing or a distribution of narcotic drugs. To give to the evidence of pos- 
session in this case the effect of prima facie evidence of the above-proscribed 
acts is to create a false and unwarranted inference which results in manifest 
injustice to the appellant. 

Under 21 U.S.C, 174 mere possession “unless the defendant explains 
tbe possession to the satisfaction of the jury" is sufficient to convict a defendant 
of the following charge: 

"Whoever fraudulantly or knowingly impcrts or brings 

any narcotic drug into the United States or any territory 

under its control or jurisdiction contrary to law, or re- 

ceives, conceals, buys, sells, or in any manner facilitates 

the transportation, concealment, or sale of any such nar- 

cotic drug after being imported or brought in, knowing the 

same to have been imported or brought into the United 

States contrary to law or conspires to commit any of such 


acts in violation of the law of the United States shall be im- 
prisoned not less than five or more than twenty years.....? 
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In this case we have a negro who has never been engaged in the nar- 
cotics trade, did not have a narcotics record, was not known to the arresting 
police as having any connection with narcotics, who, for all thet appears in the 
evidence may never have had a narcotic in his hand until seconds before the 
arrest; and on the basis of this slight trace of evidence the law says that we are 
to infer that this poorly educated man knows that heroin is not and cannot be 
legally manufactured or processed in the United States, that it must have been 
imported, that it is contraband and that he has received, CEE SS sold or in 
some manner facilitated the transportation, concealment or sale of a narcotic 
drug with knowledge of its illegal importation. Suppression of the drug traffic 
is certainly a salutary and wholesome thing; but to allow from the facts of this 


case an inference of guilt under 21 U.S.C. 174 offends against alll right and 


reason, There was absolutely nothing in the record of this case to connect the 


| 
defendant with the dope trade or to warrant the extravagant inferences and pre- 
| 


sumptions which are necessary if 21 U.S.C. 174 is to be held applicable. 

The punishment in this case amounts to cruel and ene punish- 
ment based upon a double conviction for a single offense which has denied the 
appellant the equal protection of the law. | 
When we add to the foregoing a statement that the appellant is even 


now subject to a further and additional prosecution and punishment for the same 


| 
act on the theory that it constituted a violation of Section 33-402 |of the District 


of Columbia Code 1967 edition which states: 


"Tt shall be unlawful for any person to manufacture, 
posses, have under his control, sell, prescribe, ad- 
minister, dispense or compound any narcotic drug ex- 


cept as authorized in this chapter." 
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we must be outraged at a system of justice which permits a man to be sentenced 
three times (twice for a felony and once for a misdemeanor) for the one simple 
fact that he held for one ascertainable minute a bag containing two "decks" of 
heroin. 

That the appellant is still liable for further prosecution of the 
District of Columbia offense is clear from Kelly v. United States #19514, 
U.S. App. D.C. » 370 F(2) 227 (1966). 

The majority opinion in Hutcherson v. United States, 120 U.S. App. 
D.C. 274, 345 F(2) 964 is not applicable to this case. The election to prosecute 
for the Federal offenses was there made by the United States Attorney. In this 
case a local District of Columbia police officer announced to the appellant that 
he was arresting him for violation of the Harrison Narcotics Act (Tr 17). How 
a police officer may make the choice between arresting for the District of Co- 
lumbia offense or for the Federal offense is not clear. In a separate opinion 
filed in Hutcherson, Chief Judge Bazelon said: 

“Appellant claims that a denial of equal protection 

results from prosecutional discretion to proceed under 

the Federal Narcotic laws rather than the equally applic- 

able provisions of the District of Columbia Code. As I 

have previously noted, this claim has substantial merit." 

(282) 

Judge Bazelon's opinion, to which reference is above made, clearly 


demonstrates that it is contrary to fundamental provisions of fairness to engage 


in this kind of prosecutional persecution. 


Point 9. The Court erred in imposing two overlapping but unequal 
sentences predicated on the same set of facts. 
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It must be difficult for persons not immersed in legal legerdermain 


to understand how the siraple fect situation that we have in this ¢ase can support 


convictions for two separate and distinct crimes. 


apo 
At most the Government proved a single act of possession, for how 
| 


long it is not shown, of one packet of narcotics. The possession was provable 


only by an act of dropping the packet. 


On the basis of this evidence the appeliant was sentenced to two 


prison terms, one of twenty months to five years, the other for five years, to 


run concurrently. The trial court undoubtedly felt that he was obliged to give the 


mandatory five-year sentence under the second count and adjusted the minimum 
| 


on the first count to one-third of thet maximum. The fact that the court followed 


the law does not justify the unequal sentences. 


It is submitted that the appellant should not have been sentenced to two 


penalties for two offenses when there was only one fact element - namely posses- 


sion - to support the convictions. 


In Prince v. United States, 352 U.S. 322, 1 L. ed.(2) 370 (1957) the 


court held that an offense of attempting to commit a bank robbery was merged in 


the offense of actual bank robbing and that there should be only, one punishment . 


See also United States v. Chianella, 187 F(2) 12 


2nd Circuit 1951); also 314 U.S. 946 (1951), 214 F 
F(2) 838 (2 Cir.) cezt. denied 348 U.S. 902 (1954) 


In this connection it must be remembered that the appellant may 


still be held liable for a third pvnishment for the same act. 


States #19, 514 U.S. App. D.C. 370 F(2) 227 (1966). 


lelly v. United 
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This matter of multiple and overlapping pantshment has been receiv- 
ing increasing attention in recent years, See Gore v. United States, 357 U.S. 386, 
2 L. ed. (2) 1405 (1958) and Multiple Punishment in the Federal Courts, Merker, 
4 Criminal Law Quarterly 206, and should be carefully reexamined by this Court. 

Why should a person such as the appellant, who has no prior narcotics 
record and no known connection with the narcotics trade be doubly punished under 
Federal law when the facts show, at most, a simple violation of the District law? 


Why should District policemen specify that they are arresting for violation of 


Federal law rather than of District law? What is the effect of such a declaration 


t 
by a policeman? Is it a policy of the Metropolitan Police Department to ignore 


L7-4erw 
Section 334-2 of the District of Columbia Code? why! was the appellant's case 


presented to the Grand Jury and to the trial court on Federal law when a statute 
specifically made applicable to the District of Columbia was available as a basis 
for the prosecution? Are the policy and prosecutors thwarting the intent of 
Congress by their failure to use Section 33-402? Is there an essential lack of 
fairness in using the heavy omit Federal law t punish what may actually 
constitute only a minor or incidental violation of the District of Columbia law? 
Counsel suggests that this whole field of prosecutional proliferation and election 
leading to multiple punishment might well be reviewed by this Court. 
_ Regarding the Court's Instructionto the Jury 
(Transcript Pages 302-326) 
No objection was taken to the Trial Court's instruction to the jury. 
There is something wrong with a system of criminal jurisprudence 


1 


which requires or permits a twenty-four page instruction to the jury in a simple 
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case where the only fact question which the jury is being permitted to consider 
is, in substance, whether the policemen saw the appellant drop a white packet 
to the ground. | 
How can a jury of laymen keep from being confused by a prolix 
recitation of definitions which, in the final analysis are not even part of their 


deliberations? | 


This criticism is not of the Trial Judge as an individual but of an 
| 


outmoded system which judges feel constrained to follow lest they be reversed 
for failure to follow required rote and ritual, This case may furnish the Court 


with an opportunity to discourage lengthy, verbose charges which tend to con- 
| 


fuse rather than to assist juries. 


Respectfully submitted,| 


Al. Philip Kane | 
1331 G Street Northwest 
Washington, D.C. 20005 
Attorney for Appellant | 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


1. Whether the trial court’s finding, supported by sub- 
stantial evidence, that appellant abandoned narcotics 
prior to his arrest was “clearly erroneous”? 

2. Where appellant expressly declines to introduce his 
own self-serving, exculpatory statement made on the 
scene of his arrest, does the omission of that statement 
amount to plain error affecting substantial rights? 

8. Was the trial court’s decision, expressly concurred 
in by appellant, not to instruct the jury on the validity of 
appellant’s arrest correct, in view of the fact that the 
only factual issue before the jury was whether appellant 
possessed the narcotics which the court held as a matter 
of law had been abandoned prior to appellant’s arrest? 
Can appellant claim error in the failure to give such an 
instruction for the first time on appeal? 
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UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A. Summary of Proceedings 


Appellant was indicted on July 13, 1966, in a two-count 
indictment charging violations of the Federal Narcotics 
laws, 26 U.S.C. § 4704(a), and 21 U.S.C. § 174, respec- 
tively. (Criminal Case No. 873-66.) A jury trial was 
held on February 20-21, 1967, before Judge Oliver Gasch. 
No motion to suppress the narcotics which was the foun- 
dation of the government’s case against appellant was 
filed prior to trial, but at trial appellant objected to the 
admission of the narcotics into evidence on the alleged 


(1) 
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ground that appellant had been illegally arrested without 
probable cause before the arresting officers recovered the 
contraband. After hearing testimony of the officers, Judge 
Gasch ruled that the narcotics had been abandoned prior 
to appellant’s arrest and it was therefore admitted into 
evidence (Tr. 234). The jury convicted appellant of both 
counts and on April 14, 1967, Judge Gasch sentenced him 
to concurrent terms of imprisonment of from 20 months 
to five years on count one and five years on count two. 
He now appeals. 


B. Appellant’s Arrest 


On June 10, 1966, at about 2:30 p.m., Detective 
Sergeant David Paul and Detective Winston Norman of 
the Metropolitan Police Department Narcotics Squad were 
cruising east in their unmarked car in the 1200 block of 
U Street, N.W. (Tr. 16). At the time, Detective Paul 
had been a police officer for 16 years, a member of the 
narcotics squad since 1957, and a veteran of several 


thousand narcotics cases (Tr. 203-04). Detective Norman 
had been assigned to the narcotics squad since May of 
1965 (Tr. 15). Detective Norman was driving the 
cruiser, and as they approached 1226 U Street, N.W., 
they observed appellant standing by the wall near the 
steps leading to the entrance of that building (Tr. 16, 22, 
24-26, 205-06). Approximately 12 people were standing 
in the area and the officers observed a shopping bag on 
the ground next to appellant. A quantity of clothes could 
be seen protruding over the top of the bag. (Tr. 16, 206, 
211-12.) The officers recognized two of the people in the 
area as being connected with narcotics as peddlers or 
users (Tr. 16, 211, 221). They also were familiar with 
this area as being “where most of the narcotic peddlers 
frequented” as well as being “highly frequented by boost- 
ers or shoplifters” who sell stolen merchandise there 
(Tr. 210-11). 

For these reasons (Tr. 209), Detective Norman stopped 
the cruiser opposite 1226 U Street adjacent to a space 
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between two cars which were parked along the curb on 
the south side of U Street (Tr. 16, 22-23, 206, 214, 216). 
Sergeant Paul started to get out of the cruiser on the 
passenger side “to investigate to see what was in the 
bag” (Tr. 29). As he did, Detective Norman observed 
appellant walk away from the shopping bag and the other 
people in the area; appellant walked towards the curb and 
placed his left hand into his trouser pocket (Tr. 16-17, 
40). Norman alighted from the cruiser approximately 
a second behind Sergeant Paul and approached the curb 
from the rear of the cruiser (Tr. 17, 30). Norman ob- 
served that appellant had taken his left hand out of his 
pocket and had placed it behind his back. Sergeant Paul 
reached the curb a second or two before Norman and 
turned towards appellant who was on Paul’s right; ap- 
pellant was on Norman’s left. Appellant turned his back 
away from Sergeant Paul towards the automobile that 
was parked at the curb. The curb was approximately 15 
feet from the building where appellant was first observed 
by the officers. (Tr. 17, 27, 38, 40-41.) 

As Detective Norman arrived at the curb, he observed 
appellant drop a cellophane cigarette package cover to the 
sidewalk. Norman immediately retrieved the package 
and observed two glassine envelopes each containing a 
white powder inside the cigarette package. Norman 
showed the package to Paul and stated, “It’s two bags.” 
The officers recognized these packages as the type in 
which heroin is normally sold (Tr. 224), and Detective 
Paul, after being shown the packages, identified himself 
to appellant as a police officer, placed him under arrest 
for violation of the Harrison Narcotics Act and advised 
him of his rights. (Tr. 17.) There was no one in the 
immediate area at the curb where appellant dropped the 
narcotics besides appellant and the officers (Tr. 21, 208). 

Detective Paul also observed appellant walk away from 
the shopping bag to the curb and turn his back to the 
car parked there so that he was facing the building. He 
noticed that appellant had his left hand behind his back, 
and as Paul reached the curb and turned towards appel- 
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lant he observed something fall from appellant’s hand 
and land directly behind him. Paul saw Norman pick up 
the cellophane cigarette pack cover, and when Norman 
showed it to him, Paul could see two glassine envelopes 
inside the cellophane, which he believed from his experi- 
ence, contained narcotics. (Tr. 207, 224.) 

Shortly after appellant had been placed under arrest, 
the officers examined the contents of the shopping bag 
and found it contained a large quantity of men’s Bermuda 
shorts. They asked the group of people who were stand- 
ing in the vicinity of the shopping bag “who it belonged 
to.” Nobody claimed it, so the officers took possession of 
it and turned it over to the police Property Clerk. (Tr. 
31, 218-19.) 

Detective Norman turned the evidence over to Chemist 
John A. Steele whose analysis revealed that the white 
powder in the glassine envelopes contained heroin (Tr. 
44-47). 

Appellant objected to the admission of the narcotics into 
evidence on the alleged ground that appellant had been 
illegally arrested without probable cause before the ar- 
resting officers recovered the narcotics. Judge Gasch ex- 
pressly found that appellant had abandoned the narcotics 
prior to his arrest and it was therefore admitted into 
evidence (Tr. 233-34, 241-42). He further found that 


1 Appellant takes the position that the officers lied concerning 
the manner in which the narcotics were found and appellant was 
arrested. He claims support for this position solely on their testi- 
mony that (a) there were several people “grouped along the walls 
and on the steps of the buildings in that area” when the officers 
first saw appellant (Tr. 206), but (b) there was no one near the 
defendant besides the cfficers when he dropped the package at the 
curb approximately 15 feet frdm the building, and (c) after appel- 
lant’s arrest, the officers questioned the people in the area about 
the shopping bag. (Brief for Appellant at 16, 19-20.) Merely 
stating this proposition illustrates it is made of whole cloth. Appel- 
lee knows of no rule of appellate advocacy which requires court- 
appointed appellate counsel to make such contrived and distorted 
representations of the record on behalf of his indigent client. See 
Holmes v. United States, No. 20,042, D.C. Cir., May 11, 1967 at 
13 (Supplemental Concurring Opinion of Circuit Judge Burger). 
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the mere fact the officers were approaching appellant to 
investigate the shopping bag at the time appellant aban- 
doned the narcotics did not constitute an arrest (Tr. 237, 
239-40). 


C. Appellant’s Testimony at Trial 


Appellant took the stand in his own behalf. He admit- 
ted being in the 1200 block of U Street, N.W. on June 
10, 1966, but he denied any knowledge of or ever having 
seen a shopping bag at that time (Tr. 250-52). He 
claimed he was standing on the sidewalk with “a whole 
lot of people” when one of two white men seated in a ear 
which was double parked on U Street called him over. 
According to appellant, Detective Paul got out of the car, 
came towards him and told him he was under arrest for 
violation of the Harrison Narcotics Act. Appellant testi- 
fied that Detective Norman then came up behind him and 
said, “I got it,” whereupon he was placed against a car 
and searched. (Tr. 253-54.) 

Appellant denied ever having possessed or seen the 
cellophane package and two glassine envelopes which 
were in evidence as Government’s Exhibit 1. He denied 
ever having used any narcotic drugs in any form or 
manner, ever having sold or bought narcotics, or ever 
having associated with people involved with narcotics, 
either users or dealers. (Tr. 254-57.) In response to 
questions of his own attorney, appellant admitted being 
convicted of robbery in 1961, petit larceny in 1963, and 
petit larceny in 1966. He offered explanations for each 
of these convictions. (Tr. 258-65.) 


STATUTES INVOLVED 


Title 21, United States Code, Section 174, provides: 


Whoever fraudulently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
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ment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts 
in violation of the laws of the United States, shall 
be imprisoned not less than five or more than twenty 
years and, in addition, may be fined not more than 
$20,000. For a second or subsequent offense (as 
determined under section 7237 (c) of the Internal 
Revenue Code of 1954), the offender shall be im- 
prisoned not less than ten or more than forty years 
and, in addition, may be fined not more than 
$20,000. 

Whenever on trial for a violation of this section 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 


Title 26, United States Code, Section 4704(a), provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate 
taxpaid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


SUMMARY OF ARGUMENT 


I 


The testimony of the arresting officers showed that 
appellant discarded the narcotics as they approached him 
to investigate the suspicious shopping bag. Therefore, 
the trial court’s findings that the narcotics were aban- 
doned prior to appellant’s arrest and that appellant was 
not under arrest as the officers approached him are sup- 
ported by substantial evidence in the record and are, 
therefore, not “clearly erroneous.” 
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II 


Since appellant expressly declined to introduce, either 
through the testimony of the arresting officers or his own 
testimony, the fact that at the scene of his arrest he had 
made a self-serving, exculpatory denial of having pos- 
sessed the narcotics, because he did not want to open up 
the door for the government to introduce the remainder 
of his statement which might have been inculpatory, the 
omission of this statement from evidence, where appellant 
testified he had not possessed the narcotics, did not 
amount to plain error affecting substantial rights. 


III 


The trial court correctly ruled, as appellant cogently 
recognized at trial, that the issue of the validity of ap- 
pellant’s arrest and the admissibility of the narcotics into 
evidence were questions of law for the court, which were 
resolved against appellant. Therefore, the only factual 
issue for the jury bearing on guilt or innocence was 
whether appellant possessed the narcotics. Hence, the 
jury quite properly was not instructed on the validity of 
appellant’s arrest and appellant cannot claim error be- 
cause of the lack of such an instruction for the first time 
on appeal. 


ARGUMENT 


I. The Trial Court’s finding that the narcotics was 
abandoned by appellant is supported by substantial 
evidence and is not “clearly erroneous”; the narcotics 
was therefore correctly admitted into evidence. 


(Tr. 209-211, 220, 234, 237, 239-240) 


Appellant contends that the narcotics involved in this 
ease was improperly admitted into evidence because ap- 
pellant was arrested without probable cause before the 
arresting officers recovered the package from the side- 
walk. In support of this contention, appellant asserts he 
was arrested when the officers got out of their car to 
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investigate the shopping bag appellant was standing next 
to and approached appellant as he moved towards the 
curb with his hand behind his back. Appellant claims he 
was arrested at that point despite the fact that the officers 
had not spoken to him or restrained him in any way. 
Judge Gasch specifically found that appellant was not 
under arrest at that point (Tr. 237, 239-40); based on 
the uncontroverted testimony of the officers,? the trial 
court further found that appellant had abandoned the 
narcotics prior to his arrest and it was therefore admit- 
ted into evidence (Tr. 234). 

Appellee submits that these findings are clearly sup- 
ported by substantial evidence in the record, and on re- 
view these findings cannot be said to be “clearly errone- 
ous.” See (Sheilah C.) Hicks v. United States, No. 20,- 
240, D.C. Cir., July 7, 1967, at 5; (Henry) Jackson v. 
United States, 122 U.S. App. D.C. 324, 326-27, 353 F.2d 
862, 864-65 (1965). 

This Court has on several recent occasions taken ju- 
dicial notice that the area in which this offense took place 
is one of the heaviest narcotics centers in the District of 
Columbia. Dorsey v. United States, U.S. App. D.C. 

| 372 F.2d 928, 929 n.1 (1967) ; Freeman v. United 
States, 116 U.S. App. D.C. 213, 214, 322 F.2d 426, 427 
(1963). The testimony of the officers in this case con- 
firms that not only has this situation not changed but 
that the area is also “highly frequented by boosters or 
shoplifters” who sell stolen merchandise there (Tr. 210- 


2 It is pointed out that it was appellant’s tactical decision to raise 
the question of the validity of his arrest for the first time at trial 
by objecting to its admission into evidence in the government’s 
case, rather than filing a pre-trial motion to suppress which, if 
appellant were successful, the government could appeal. 18 U.S.C. 
§ 1404. Hence, Judge Gasch relied on the uncontroverted testimony 
of the arresting officers in ruling that the narcotics was admissible. 
However, assuming appellant’s testimony that he never possessed 
the narcotics was true. he could not complain that narcotics re- 
covered from the street was illegally seized from him. Of course, 
the jury, by its verdict, found beyond a reasonable doubt that appel- 
lant did possess the narcotics, thus resolving the question of credi- 
bility in favor of the officers. 


$ 
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11, 220). Hence, where, as here, experienced narcotics 
officers assigned to police this area observed appellant 
standing in a large group including known nareoties 
users and peddlers next to a shopping bag overflowing 
with clothing, they “were entitled to extend their prevent- 
ative patrolling mission to the extent of approaching” 
appellant and investigating the situation more closely. 
Dorsey v. United States, supra at 930-31. “If policemen 
are to serve any purpose of detecting and preventing 
crime by being out on the streets at all, they must be 
able to take a closer look at challenging situations as they 
encounter them.” Id. at 931. 

Indeed the officers would have been justified in detain- 
ing appellant momentarily and questioning him concern- 
ing the shopping bag without such conduct on their part 
constituting an arrest. Brown v. United States, —— 
U.S. App. D.C. ——, 365 F.2d 976, 979 n.4 (1966) ; 
Bowling v. United States, 122 U.S. App. D.C. 25, 26, 350 
F.2d 1002, 1003 (1965), both cases citing Rios v. United 
States, 364 U.S. 253, 262 (1960). In this case, the trial 
court found, and the evidence shows, that the officers had 
not questioned or detained appellant in any way when 
they both observed him discard the cigarette wrapper as 
they approached him. This testimony clearly supports 
Judge Gasch’s finding that appellant abandoned the pack- 
age before he was arrested. This finding of abandonment, 
of course, means that appellant can raise no claim that 
the contraband was improperly “seized.” * Furthermore, 
after Detective Norman picked up the package, saw that 
it contained what he believed from his experience to be 
two “bags or decks” (Tr. 209) of heroin, and showed it 
to Detective Paul, who after also recognizing the nature 


3E.g., Abel v. United States. 362 U.S. 217 (1960): Hester v. 
United States, 265 U.S. 57, 58 (1924); Frank v. United States, 120 
U.S. App. D.C. 392, 347 F.2d 486 (1965); Keiningham v. United 
States, 113 U.S. App. D.C. 295, 307 F.2d 632 (1962), cert. denied, 
371 U.S. 948 (1963); Lee v. United States, 95 U.S. App. D.C. 156, 
221 F.2d 29 (1954); Newingham V. United States, 4 F.2d 490 (3d 
Cir.) cert. denied, 268 U.S. 703 (1925); Note Standing to Object 
to an Unlawful Search and Seizure, 1965 Was. U.L.Q. 488, 513. 
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of its contents placed appellant under arrest, clearly 
probable cause was established at that point. Hester v. 
United States, 265 U.S. 57 (1924) ; Keiningham v. United 
States, 113 U.S. App. D.C. 295, 307 F.2d 682 (1962), 
cert. denied, 371 U.S. 948 (1963). 


II. Where appellant withdrew his proffer of a self-serving, 
exculpatory statement made after his arrest, omission 
of the statement did not amount to plain error affect- 
ing substantial rights. 


(Tr. 229-230, 242-245) 


During the course of the cross-examination of Detective 
Paul, appellant’s counsel sought to elicit from the officer 
the fact that on the scene of appellant’s arrest appellant 
denied possessing the narcotics. The court interrupted 
counsel and held a bench conference on this matter. Judge 
Gasch informed counsel that since Miranda v. Arizona, 
384 U.S. 486 (1966) was decided, it has been his general 
practice to exclude both inculpatory and exculpatory 
statements made by a defendant to the police as prescribed 
by the Miranda decision. He also pointed out that if 
appellant sought to elicit certain portions of a statement 
which he considered exculpatory, he would thereby open 
up the door for the prosecution to elicit the remainder 
of the statement which might be inculpatory. (Tr. 228- 
30.) In the following colloquy, appellant therefore with- 
drew his proffer of this self-serving statement: 


MR. EARLE: * * * I don’t want to open up the 
subject. I think it is rather unimportant because the 
defendant is going to take the stand. 

THE COURT: , All right. 

MR. EARLE: I will recede from that line of 
questioning. (Tr. 230.) 


Prior to appellant’s’ taking the stand, the Assistant 
United States Attorney represented to the court that, if 
appellant testified that at the scene of his arrest he denied 
possessing the narcotics, the government intended to re- 
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call the officers to testify that in addition to the denial 
appellant stated in support of his denial that “this is not 
my stick”, meaning it was not his modus operandi, “I 
am a pick pocket” (Tr. 242-43). Appellant, through his 
attorney, thereupon decided that he would not testify 
concerning any denial on the scene, but would simply 
deny having possessed the narcotics from the witness 
stand (Tr. 244-45). 

It is clear from the record, therefore, that appellant’s 
own tactical decisions prevented the introduction into evi- 
dence of his denial of guilt at the time of his arrest. He 
may not now complain that this statement was not before 
the jury. In any event, since appellant testified at trial 
that he never possessed the narcotics the omission from 
evidence of this out-of-court, self-serving statement can- 
not be said to amount to plain error affecting substantial 
rights. Rule 52(b), Federal Rules of Criminal Procedure. 


III. The trial court’s decision, expressly concurred in by 
appellant, not to instruct the jury on the validity of 
appellant’s arrest was eminently correct. 


(Tr. 277-278, 283-285) 


Prior to closing arguments, the trial court informed 
counsel that he did not intend to instruct the jury on 
the validity of appellant’s arrest (Tr. 277-78, 283-85). 
Appellant’s counsel expressly agreed with the court that 
the legality of appellant’s arrest and the admissibility of 
the narcotics were questions of law for the court, and 
once the court resolved those questions against appellant, 
the only issue for the jury was whether appellant pos- 
sessed the narcotics (Tr. 284-85). 

Appellee submits that the position of the trial court 
and appellant’s trial counsel is eminently correct. It is 
hornbook law that the admissibility of otherwise compe- 
tent and relevant evidence alleged to have been seized 
illegally, a collateral issue to guilt or innocence in a 
criminal case, is a question of law for the trial court, and 
not within the purview of the jury’s fact finding func- 
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tion. McCormick, Evidence, §53 (1954); 20 Am. Jur., 
Evidence, § 396. 

Finally, appellant may not complain for the first time 
on appeal that the trial court did not give an instruction 
he expressly declined to request. Rule 30, Federal Rules 
of Criminal Procedure.‘ 


+ Apparently as an afterthought in his brief (Brief for Appellant 
at 31-32). appellant for tke first time on appeal asks this Court to 
inspect the trial court’s jury instructions for the sole reason that 
it covers approximately twenty-one pages in the transcript of the 
trial. Suffice it to say. that having failed to object to the instruc- 
tions below, appellant is precluded from asserting error now, par- 
ticularly on such a patently frivolous basis. E.g., Kelly v. United 
States, 124 U.S. App. D.C. 44, 361 F.2d 61 (1966). 

Appellant’s remaining contentions are equally as frivolous: (a) 
There is no support. either in law or reason, for the proposition 
that the trial court must automatically, on its own motion, grant a 
mistrial on behalf of a criminal defendant whose attorney intro- 
duces himself to the prospective jury panel as “court appointed” 
counsel for the defendant. (b) The constitutionality of the infer- 
ences from possession of the contraband created by the statutes 
involved in this case has been upheld by the Supreme Court. Yee 
Hem Vv. United States, 268 U.S. 178 (1925) (21 U.S.C. §174); 
Casey v. United States, 276 U.S. 413 (1928) (26 U.S.C. § 4704 
(a)). Similar inferences have recently been sustained by the 
Supreme Court. United States v. Gainey, 380 U.S. 63 (1965): 
United States v. Romano, 382 U.S. 136 (1965) (carrying on illegal 
distillery business inferred from presence at illegal still). Finally, 
this Court has recently affirmed convictions under these statutes 
which were based on the statutory inferences from possession of 
narcotics involving diverse factual situations. (Robert E.) Green v. 
United States, No. 20.039. D.C. Cir., June 30. 1967 (purchase of 
narcotics by defendant for undercover officer): Vauss v. United 
States, U.S. App. D.€. ——. 370 F.2d 250, 252 (1966) (nar- 
cotics found on unconscious man on public street). (c) Appellant re- 
ceived concurrent sentences of equal maximum length, i.e., 5 years; 
he therefore cannot complain that his two convictions supported 
by the single act of possession of narcotics resulted in consecutive 
sentences. However, had these sentences been consecutive, they 
would not be subject to attack on the ground asserted by appellant. 
The Supreme Court has expressly upheld consecutive sentences for 
single narcotics transactions which violate several provisions of 
the narcotics laws. Gore v. United States, 357 U.S. 386. 389-90 
(1958); Blockburger v. United States, 284 U.S. 299 (1932). See 
Ingram V. United States, 122 U.S. App. D.C. 334, 335-36, 353 F.2d 
872, 873-74 (1965). 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
SEYMOUR GLANZER, 
WILLIAM M. COHEN, 
Assistant United States Attorneys. 
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of the above-entitled cause and as grounds therefor states: 
I. 

Over the opposition of the appellant the hearing on the 
merits of this case was unfortunately combined with a hear- 
ing on a motion to strike scandalous matter from appellee's 
brief. As pointed out in the appellant's opposition to the ap- 
pellee’s motion to defer the motion to strike for the consider- 
ation of the merits panel, this joining of the separate and 
distinct matters would have the effect of causing confusion 
between the determination of the motion to strike and the 
determination of the merits. Appellant submits that the 
substantive points of his appeal, would, in all probability, 
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have been given more favorable consideration by the Court 
| 
if they had been heard independently of the argument/on the 


motion to strike. | 
Ul. 


The Sixth Amendment to the Constitution of the United States requires: 
| 


"In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial by an impartial jury of the 
State and district wherein the crime shall have been ‘committed 
* * * *. * * * * and to have the Assistance of Counsel for his 
defence." 
At the time of the examination of the prospective jurors on voir 
| 
dire the attorney for the defendant (appellant here) made no statement of sub- 


stance other than to identify himself by name and to say “I am court-assigned 


attorney for the defendant." 


Appellant here requests that the Court reconsider the materials and 


| 
documents contained in his brief at Pages 8-A through 11 and the following: 
| 


A) Would the statement that an attorney for a criminal defendant is 
| 


court-assigned have the effect of affecting the impartiality of a jury? 
| 
Appellant submits that it would have a very strong tendency in that 


direction. The Court, in appraising this situation, must place itself 
| 


in the position of the lay members of the jury. Many members of the 
public feel that the Courts coddle defendants. Many resent the expen- 


diture of public funds for the payment of such attorneys. Many think 
| 
that for the Court to appoint attorneys for defendants (and it was not 


pe | 


made to appear to the jury that the appellant was indigent) is to place 
the Government in the unwholesome position of encouraging crime at 
the same time that it is bound to attempt to suppress it. 

Counsel for the appellant does not question the need for or pro- 
priety of appointing counsel. More than twenty-five years ago he urged 
on this Court a ruling that counsel should be appointed for insane per- 
sons seeking relief by way of habeas corpus, Howard v. Overholser, 

76 U.S. App. D.C., 166, 130 F(2) 429 (1942). The Court accepted his 


argument and put an end to the practice, which then prevailed, of allow- 


ing insane persons to represent themselves in habeas corpus cases. 


He now tells this Court that prospective jurors, upon being advised, 
without further explanation, that a asians counsel is court- 
assigned are likely to be prejudiced against the defendant and that the 
defendant is thus deprived of his constitutionally-guaranteed right to 

a fair trial before an impartial jury. : 

B) Does the statement made to a jury by an attorney at the commence- 
ment of a trial to the effect that he is “court-assigned attorney for the 
defendant."’, without further explanation, have the tendency to create 
in the mind of a juror an impression that there is a conflict of interest 
on the part of the attorney? Certainly a prospective juror, of any in- 


telligence, but without previous court experience, has these thoughts 
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(in addition to those mentioned in the appellant's brief) go through his 
| 
| 
mind: | 
| 
1. Who is going to pay the lawyer - the Government or the 
| 


defendant? 


If the Government is paying him, will he exercise his 


best efforts on behalf of the defendant? 


Isthe court-assigned attorney the beneficiary of a patron- 
| 


age system? | 
| 


Is there a conflict of interest between his representation 


of the defendant and his receipt of a fee from the 


Government? 
| 


Does the word “assigned™ connote that the attorney is 
not willingly undertaking the defense? 
It is submitted that, by leaving unanswered all of these ques- 


tions (as well as those presented in the brief), the Court allowed the 


jury to speculate that there might be a conflict of interest on the part 
| 


of the attorney for the appellant. If there was suchia conflict, or the 
| 

jury was permitted to believe that there might be, then the appellant 
| 

was denied his constitutionally-guaranteed right of “Assistance of 


Counsel. “ | 


It. 

Since the Court did not write an opinion in this case, it is impossible 
to determine what view it took of the internal incongruities in the testimony of 
the police officers which, according to the appellant's view, rendered it so in- 
credible that it should not have been submitted to the jury. 

It may be that the Court accepted the argument made by counsel for 
the appellee at the hearing that, when they testified that there was no one else 
"nearby" or "in that immediate area" when the defendant allegedly dropped the 
packages of dope,' they meant to say that there was no one else close enough to 
have dropped them. 


This interpretation, however, is based on sheer speculation and is not 


borne out by the printed record. The question asked of Officer Norman (Tr. 20) 


was obviously not asked for the purpose of determining whether anyone else was 
near enough to have dropped the packages but for the easily recognizable purpose 
of excusing the failure of the prosecution to produce additional witnesses. If that 
were not the reason, why would we have this colloquy: 


"Q. Were there any persons nearby when the defendant 
dropped them“ 


No. 

Aside from yourself and Detective Paul, that is? 

No, sir. 

Detective Paul is here in court today, is that correct? 
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A. Yes, sir." ? 
Appellant further submits that the prosecutor whe tried the case did 
not understand that the questions directed to Officers Norman and Paul dealt with 
the proximity of any other person who might have dropped the packages. He was 
so taken aback by the testimony that he didn't quite know what to do about the 
| 


shopping bag. Ostensibly he thought that all of the by-standers had departed the 


scene because he rather timorously asked: 


| 
"Q. You said you know who that shopping bag belonged to. 
I presume you made no inquiry about it, is that correct?" 
| 


| 
And he must have been shocked to obtain the reply 
“A. No sir. We asked the group that were standing in that 


vicinity who it belonged to. Nobody claimed it, so we 
seized it and sent it to the Property Clerk." 


| 
A conviction should not be permitted to stand on the mere assumption 

that the purpose of the testimony was to establish that no one| else could possibly 

have dropped the packages when another inference is strongly Suggested, if not 

required, namely that the questions were asked and the answers given for the 

| 


purpose of excusing the non-production of the eleven or more witnesses who saw 


the incident. 


At the hearing of this case before a three-Judge panel of this Court, 
| 
one of the Judges inquired of Government counsel how it happened that, in so 
many narcotics cases, the evidence showed that the defendants had attempted 
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t 
to dispose of the narcotics by throwing or dropping them to the ground. Counsel 


replied that he understood that the defendants did not want to be taken into custody 
"dirty, that is with the narcotics in their possession. Appellant accepts this re- 
ply as having been made in good faith. 

Since the time of said hearing, counsel for the appellant has found, in 
a new book written by a layman who has no convictions to sustain and none to 
overturn but who has made a painstaking study of the administration of justice in 
the United States, the following quotation which suggests quite another as the 
correct answer to the question: 


"The block against narcotics evidence presented more difficult 
problems. At the beginning, the policy simply won swearing con- 
tests. Prior to Mapp, narcotics users and pushers were almost uni- 
versally convinced that if they weren't caught with the stuff on them 
they couldn't be convicted; when they spotted a plain-clothes man 
approaching, they would throw the envelopes on the ground. Later, 
though, in court, the policeman would simply testify that he had 
seen this defendant throw this envelope on the pavement; and the 
judge would convict. News of Mapp spread through this group with 
astonishing speed, and the police found for the first time that they 
had to search -- quite illegally -- to get the evidence. Fortunately, 
the judges had been hearing for years aboyt envelopes thrown on the 
pavement (and were not very sympathetic with the Mapp doctrine, 
anyway); so the police continued to tell the same old story, and the 
prosecutors continued to win the same old convictions. 


This subterfuge was unsatisfactory over the longer pull, and did 
not cover the cases where the police wanted to get inside apartments 
and homes. Few judges were willing to accept a policeman's state- 
ment that the defendant had let him in voluntarily, really, but ‘these 
places are built so rickety the door just came loose in my hand,'" 

» 


This quotation is taken from “The Lawyers" by Martin Mayer, 


Harper & Row, 1967, page 199. The Mapp decision therein referred to is 


5 


Mapp v. Ohio, 367 U.S. 643, 6 L. Ed.(2) 1081 (1961). 
In the light of this observation by a lay reporter and the coincidental 
fact that, in this case, the evidence refuting the proximity of other persons was 
allowed to remain in an ambiguous if not, as appellant claims, a contradictory 
condition and in light of the failure of the Government to call any of the eleven 
or more witnesses to the incident other than the police officers, appellant urges 
the Court to consider the following questions: 
1) When testimony of a kind or pattern which even laymen 
recognize as questionable is presented to a Federal Trial 
| 
Judge, in a criminal case, should not the Judge, instead of 
accepting such evidence at face value, probe into it for the 
purpose of determining whether it is really reliable? 
When trial counsel for the defendant in a federal criminal 
proceeding fails to cross-examine police officers with 
respect to their failure to produce known witnesses to the 
facts on which the trial is based and fails to probe into the 


reliability of the officers’ testimony which was of a pattern 


which even laymen recognize as frequently unreliable, was 


the counsel at those times affording the defendant the ef- 
| 


| 
fective Assistance of Counsel which is guaranteed to him 


by the Constitution of the United States? 


A partial answer to the first question is found in Quercia v. United 
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States, 289 U.S. 466, 77 L. Ed. 1321 (1933) wherein the Court said: 


"In a trial by jury in a Federal Court, the Judge is not a 
mere moderator but is the governor of the trial for the pur- 
pose of assuring its proper conduct and of determining ques- 
tions of law." (Page 469) 


That was a case in which the Court had commented to the jury on the 
¢ 


evidence in a manner which was claimed to be unfaiz to the defendant because it 
exceeded fair comment and constituted prejudicial error. Here the Court 
accepted and acted on evidence which was at least clearly subject to unfavorable 
comment and did not even submit it to the jury. $ 

In answer to the second question it should merely be stated that in the 
federal system an accused is entitled under the os Amendment to effective 
Assistance of Counsel at every step of the proceeding. Edwards v. United States, 

’ 

78 U.S. App. D.C. 226, 139 F(2) 365 (1943) certiorari denied, is merely one of 
a long line of cases in this jurisdiction supporting this proposition which under - 
lies much of the discussion in Gideon v. Wainwright, 372 U.S. 335, 9 L. Ed. 
799 (1963), which extended similar protection to defendants in state court pro- 


ceedings, and other recent cases with which the Court is familiar, the citation 


of which would be prolixity. 


Iv. 
The appellant agrees that for the purpose of admitting the evidence of 


the alleged narcotics at the conclusion of the Government case, the Court had to 
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determine, at that point and on the basis of the evidence adduced by the Govern- 
ment, whether the arrest was valid as a matter of law. But that was a decision 
solely for the purpose of determining whether the evidence should be admitted 

| 
as part of the Government's affirmative case and whether the) Court (prescinding 


from the question of the incongruities in the evidence, which he apparently did not 


| 
recognize) should at that point decline to direct a verdict for the appellant. 


To say, however, that the Court's ruling on the validity of the arrest 


carried over to the conclusion of the case would be to deprive the appellant of 
the right to a trial by jury guaranteed him by the Sixth Amendment to the Consti- 
tution of the United States. 
The Government's evidence placed the appellant at lor near the wall of 
1226 U Street. Then, the Government's evidence developed, he moved over to the 
curb with his left hand behind his back and, while near the curb, dropped the pack- 
ages. This is the evidence on which the Court made its decision regarding the 
validity of the arrest. | 
The appellant's testimony, however, was quite different. He stated 
(Tr. 253, 254) that he was standing between one and one-half and three feet from 
the curb; that he heard someone say “Hey you with the glasses, come here"; that 
he looked around and saw that he was the only one with glasse's on; that the man 
who had hailed him came running out of the car (or at least os walking fast); 
that this man came to appellant and told him he was under a that appellant 


asked what he was being arrested for; that this man stated “for violation of the 
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Harrison Narcotics Act; that another man came up behind the appellant and said: 


“he (who is not clear) had it" and that thereupon the two men put the appellant 


against an automobile and searched him. The appellant denied having any nar- 


cotics in his possession. 

The facts as detailed by the appellant were in sharp conflict with those 
of the Government. By ruling that the arrest was valid and by continuing in the 
ruling to the extent of refusing counsel the right to argue to the jury the arrest 
and the facts underlying the arrest, the Court very effectively denied the ap- 
pellant his right to a jury trial on the following facts: 


1. Whether appellant had been standing near the wall and near 
the shopping bag, which first attracted the officers’ attention; 


2. Whether he had moved away from the shopping bag; 


Whether he had, at all material times, been standing 
near the curb; 


Whether there was such a colloquy as the appellant 
testified to between him and the officers, which col- 
loquy the officers had denied; 


Whether the officers approached the group to investi- 
gate the shopping bag, as they alleged, or came run- 
ning or walking fast, to make a predetermined arrest 
of the appellant; 


Whether the appellant (if he had the packages at all) 
dropped them before or after he was in fact restrained 
of his liberty by the policemen. 


This case does not present the question whether the Trial Court cor- 


rectly or incorrectly found the facts surrounding the arrest. The question is 
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whether he usurped the function of the jury and deprived the appellant of a jury 


trial on the facts surrounding the arrest. The guarantee of a jury trial does not 


mean much if the Trial Court has the right to take away from the jury al! of its 
fact-finding jurisdiction in cases involving the validity of arrests. If the facts 


were not in dispute, the Court could quite properly make its determinaticn of 
| 
the validity of the arrest; but it cannot make its own determination of the validity 


of the arrest and then deprive the jury of its right to pass on the facts on which 
the validity of the arrest depends. There is nothing in the Sixth Amendment 


which says that a defendant is not entitled to a jury trial on oe facts which pre- 
cede and surround his arrest. The only question which the Court left to the jury 
in this case was whether the officers saw the defendant drop the package. Since 
there were other material facts which the jury was not permitted to consider, 


the appellant was very effectively deprived of his right to a jury trial. 
| 


V. 


In Hutcherson v. United States, 120 U.S. App. D.C. 274, 345 F(2) 


964, Chief Judge Bazelon said: | 


“Appellant claims that a denial of equal protection re- 
sults from prosecutional discretion to proceed under the 
Federal Narcotics laws rather than the equally applicable 
provisions of the District of Columbia Code. As I/have pre- 
viously noted, this claim has substantial merit." (282) 
| 
The prosecutional discretion of a United States Attorney cannot be un- 


| 
limited and unrestrained. In this case there is no justification for the use of the 
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Federal Narcotics laws. At most the evidence showed only a momentary pos- 
session of the narcotics. There was no evidence that the appellant was in any 
way connected with the narcotics traffic. He testified that he was not a user and 
the officers testified that they had no knowledge of his having been engaged in the 
marcotics trade. 


The appellant also adheres to his original position that, as applied to 


the facts of this case, a conviction under 21 U.S.C. 174 offends against common 


right and reason and therefore the five-year sentence imposed because of it is 
illegal and violative of appellant's rights to due process of law, and equal 
protection of law. 
This is an appropriate petition for rehearing under Rule 31 of the Rules 
of this Court. 
AL. PHILIP KANE 
Court-appointed Attorney 


for Lawrence C. Miller, Jr. 
Appellant 
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